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LINE-ITEM VETO/Judicial Exemption

SUBJECT: Legislative Line Item Veto of 1995 . . . S. 4. Dole motion to table the Hatch modified amendment No. 407
to the Dole substitute amendment No. 347.

ACTION: MOTION TO TABLE AGREED TO, 85-15

SYNOPSIS: Pertinent votes on this legislation include Nos. 109-112 and 114-115.

As reported, S. 4, the Legislative Line Item Veto Act of 1995, will grant the President enhanced power to resc
spending in appropriations bills, and direct (generally entitlement) spending bills. Rescissions would remain in effécngnésss
passed a disapproval resolution and, if necessary, overrode a presidential veto by the usual two-thirds margin in bB#vidgases.
from rescissions would be applied to the deficit.

The Dole substitute amendment would replace the provisions of S. 4 with provisions that would mandate the separate enrol
as bills of line items in all spending bills, all bills containing new or expanded direct spending programs, and alldilisgont
targeted tax benefits.

The Hatch modified amendmentto the Dole amendment would exempt line-item appropriations for the judicial branch from
separate enroliment. Such items would be enrolled together in a single measure. For purposes of this amendment, thdde item:
be defined as meaning only those functions and expenditures that are currently included in the appropriations accounts
judiciary as listed and described in the Departments of Commerce, Justice, and State, the Judiciary, and Related Age
Appropriations Bill for fiscal year 1995 (PL 103-317).

During debate, Senator Dole moved to table the Hatch amendment. The motion to table is not debatable; however, some ¢
preceded the making of the motion. Generally, those favoring the motion to table opposed the amendment; those opposing the
to table favored the amendment.

Those favoringthe motion to table contended:

(See other side)
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Argument 1:

A line-item veto bhill should apply to every part of the Federal Government, including the judiciary. All spending must be open
to scrutiny. Line items in the current judicial appropriations bill include $19.8 million for Death Penalty Resource Cehters, $
million for advertising and rent in the District of Columbia and elsewhere, and $7,500 for official reception and representatio
expenses. Rescinding funds from accounts such as these may be prudent from a fiscal standpoint, and would not be syhonymous wit
an infringement on the constitutional prerogatives of the courts. With a $5 trillion debt, spending in every nook and g&vanny of
budget needs to be examined and subject to the line-item veto, including spending on the judicial branch. The Hatch amendment
should therefore be tabled.

Argument 2:

The argument that the courts are ill-equipped to defend themselves from budget cuts carries little weight with us because no
similar exemption has been proposed for the legislative branch. Congress in recent years has shown little willingnesissto defend
own budget. If any branch of the Federal Government is threatened by this legislation, it is the legislative branch. ts&sksiden
to pass legislation will quite likely inform Members privately that unless they accede to his demands he will veto lafgagiarts
budgets, knowing that they will be unable to come up with two-thirds votes in both Houses to override those vetoes. Gloercion in
political arena is nearly guaranteed; coercion in the nonpolitical judicial arena is unlikely. Further, with the actisigtecoavt
have, any coercive or punitive vetoes would probably be found unconstitutional. The courts can and will defend themselves;
Congress, we fear, will not. We therefore oppose this amendment.

Those opposinghe motion to table contended:

An exception for the judicial branch is uniquely warranted on principle. The judiciary is a separate and co-equal branch of
Government that does not have the institutional power to look after itself under separate enrollment. The power to \eeto separat
line-items in its annual appropriations could thus be used as the power to coerce or punish the Federal courts. Inamattienn or
the executive branch is the largest litigator in the courts. If a major case were pending about which the Presideniyfetiestrong
could threaten to make specific line-item cuts if the court did not rule in his favor. Similarly, if the President disafreed wi
particular court decision, he could make deep cuts in the judiciary's budget in retaliation. Unless two-thirds of Memliers voted
override the President's vetoes, he would be able to get away with this behavior.

Senators may believe that this scenario sounds unlikely, but executive coercion of the judicial branch has been exercised befor
During the 1930's, the executive branch made unilateral cuts in proposed funding for the courts that forced the firimsgdf court
and the halving of the secretarial staff's salaries. Those cuts were due to the President's displeasure with courndez®sions. |
Congress stopped this political interference by passing a law which forbad the President from tinkering with the juditgl branc
budget proposal. On an all-or-nothing vote for judicial branch funding, no President is ever likely to be tempted toipddy polit
games. Displeasure with a court decision is never going to convince a President to shut down the Federal courts wiahi a veto of
funding. Thus, since 1939 the independence of the courts has been protected.

The Dole amendment would once again place the constitutional independence of the Federal courts at risk from political coercion
Obviously the executive branch would be safe, because the President would not turn on his own office, and Congress &ould be abl
to defend itself by exercising its veto authority, but the judicial branch would be subject to the President's moodscahd politi
vendettas. Only judges' salaries would be safe from the President's veto pen, because those salaries have specifial constitution
protection. Our Founding Fathers well knew that this branch of the Government would always be the weakest, and wrote this
protection to preserve the judiciary's independence. With the court system in modern America, making large cuts in the court's
budgets could have as great a coercive effect as cutting salaries. Passing this line-item veto bill, therefore, mag béorigfiaia
intent.

If the Hatch amendment is accepted it will not mean that the judiciary budget will be free from scrutiny. Each line igem in thi
tiny part of the Federal budget (its appropriations comprise less than of 1 percent of the total budget) will still hagéftedoe
to Congress, and Congress will be free to make amendments. Given past history, though, the President should not bergiven unilat
power to veto particular line items. The risk of upsetting the constitutional balance of powers is too great, and thérgstilaata
may result from making cuts in this small portion of the budget are too meager. We therefore urge our colleagues tottbee agains
motion to table.



